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During the 20th century, a tax opinion stamped “Attorney-Client Privilege” provided the client with a certain degree

of security. IRS policy accepted the notion that the document was in fact privileged if it was stamped “privileged.”
1  At that time, the IRS was almost intimidated by any claim of privilege, particularly if the document involved a

lawyer. If a lawyer had an opinion, the agents would not try to seek it. They would not check whether there was a

waiver. They would not ask what the contents were, which they were entitled to get in a generalized fashion on a

privilege log. Unfortunately, this notion provided clients with a false sense of security, and as we moved into the

21st century, the attorney-client privilege seems to have lost its nobility.

In 2002, the Chief Counsel for the IRS indicated that the IRS was changing its policy concerning the attorney-

client privilege. The IRS would no longer allow privilege claims to defeat IRS audit and enforcement activity. 2  IRS

audit procedure now includes a request for privileged information and verification that such information is in fact

privileged. 3  In the event that requested information is not provided, the IRS will issue an administrative summons

to verify the privilege claim.



12/1/11 Checkpoint | Document

2/14https://checkpoint.riag.com/app/view/toolItem?usid=1d8fe21dde3&feature=tt…

In response to the IRS policy, taxpayers appear to have shifted their philosophy toward viewing the work product

doctrine as a better vehicle for maintaining the confidentiality of a tax opinion than the attorney-client privilege.

The matter of Roxworthy 4  illustrates this shift. Patrick J. Roxworthy was the Vice President of Tax at Yum

Corporation. Yum's 1999 corporate tax return included a $112 million tax loss generated by the taxpayer's sale of

a captive insurance subsidiary (not deducted on the books). Yum hired KPMG, an accounting firm, to analyze

the tax consequences of deducting the tax loss. KPMG documented its conclusions in two memos and stamped

both memos “Attorney-Client Privilege.”

The IRS ignored the privilege claim and issued an administrative summons to enforce turnover of the alleged

privileged documents. As the case traveled through the legal system, the attorney-client privilege claim was

abandoned by Yum in favor of the work product

[pg. 325]

doctrine. The IRS prevailed in the lower court, but Yum won the battle on appeal (i.e., work product doctrine

upheld).

Does this mean that tax opinions should be cloaked with the “work product doctrine” instead of the “attorney-

client privilege” to maintain their confidentiality? It depends on the facts and circumstances of each case, and the

Roxworthy case provides some clues as to what facts and circumstances to look for when answering this

question. Of course, any factual analysis is of little value without a clear understanding of the law that governs

both the attorney-client privilege and the work product doctrine. Therefore, the applicable laws will be summarized

in light of the Roxworthy facts, starting with the attorney-client privilege principles.

Attorney-client priv ilege

Tax practitioners have two types of attorney-client privilege to protect tax opinions—common law and legislative.
5  The attorney-client privilege that developed under the common law forms the foundation for the legislative

version and, therefore, the common law principles will be discussed first.

Common law privilege

The attorney-client privilege is one of the oldest common law privileges known to exist. 6  It was established over

500 years ago and was developed to preclude an attorney from having to testify against his or her client.

Originally, the privilege belonged to the attorney, but as the privilege evolved, the holder became the client as the

privilege became an extension of the individual's right to avoid self-incrimination. 7

The policy behind the attorney-client privilege is to “encourage clients to make full disclosure to their attorneys.”
8  Most clients are more willing to disclose all pertinent information to their counsel if they know their

communications with their attorney remain confidential. 9  Invasion of the privilege would permit the prosecution of

more criminals but would have a negative impact on the American justice system as clients, knowing that their

communications would be subject to disclosure, would ultimately be less forthright with their lawyers or sacrifice

legal services completely. 10

Guidelines. Although there is no clear definition of the attorney-client privilege under the common law, the
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following guidelines have been established by the courts in analyzing if the privilege applies:

(1) The holder of the privilege is or sought to become a client.

(2) The person to whom a communication is made is a licensed attorney or his agent.

(3) The attorney is acting as the client's lawyer with regard to the communication.

(4) The communication relates to a matter of which the attorney was informed by his client, without the

presence of third parties, for the purpose of securing legal services and not for the purpose of committing a

crime or tort.

(5) The privilege has been claimed and not waived by the client. 11

Scope of the privilege. A common misconception about the attorney-client privilege is that the privilege

protects all communications between the attorney and the client. The attorney-client privilege applies to only

confidential communications and not to facts. For example, a client cannot be compelled to answer the question,

“What did you say to your attorney?” However, the client may not refuse to disclose any relevant fact within his or

her knowledge merely because the client incorporated a statement of such fact into communications to his or her

attorney. In addition, the privilege attaches to only legal advice. Thus, work performed in connection with the

preparation of a tax return does not constitute legal work for purposes of the privilege.

The attorney-client privilege is normally associated with individuals, but it can also be asserted by a business

entity. The application of the privilege to business entities can be somewhat problematic because business

entities act through their officers and employees, which creates a confidentiality problem. As a result, two

approaches were developed in deciding if communications could be protected by the attorney-client privilege

when the client is a business entity:

The first approach provides that communications with employees at all levels of the entity are privileged.

[pg. 326]

The second approach claims that only communications with the senior management can be privileged (i.e.,

the control group test).

The Supreme Court in Upjohn 12  rejected the control group test (i.e., the second approach) and indicated that a

business entity may claim the privilege when the matter is legal in nature, written instructions are provided to all

those involved (i.e., upper-level and lower-level employees) as to how to proceed with an attorney, all

communications are required to remain confidential, and the files are segregated.

Legal advice given to a business entity by in-house counsel can also be protected by attorney-client privilege.

The application of the privilege to in-house counsel can be troublesome because of the dual nature of the

responsibilities, managerial and legal, that may belong to in-house counsel. In In re Sealed Case, 13  the District

of Columbia Circuit Court of Appeals indicated that advice rendered by in-house counsel, who had managerial as

well as legal responsibilities, falls under the attorney-client privilege only on a clear showing that the advice was

given in a professional legal capacity. Examples of business advice not protected by the attorney-client privilege

are preparation of tax returns and rendition of investment advice. 14

Accountants assisting attorneys. A lawyer may cloak an accountant with the protection of the attorney-client

privilege, provided that the accountant is retained by the lawyer or client to assist in providing legal services to the
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attorney's client. 15  This is known as the Kovel Rule. In order to extend the attorney-client privilege to a non-

testifying accountant, the accountant's services must be necessary for the attorney to render legal advice. The

Kovel Rule has been narrowly construed, and the privilege is not extended when the accountant is providing

sophisticated tax planning services, as illustrated by the decision in Adlman. 16

Monroe Adlman (an attorney) was in-house counsel and Vice President of Taxes for Sequa Corporation. Adlman

consulted with Sheahen (a CPA and specialist in corporate reorganizations) about the tax consequences of a

transaction in which Sequa was involved. Sheahen worked for Arthur Andersen and Co. Arthur Andersen also

served as Sequa's outside accountant and auditor. Sheahen prepared several memos concerning the tax

implications of the transaction and sent them to Sequa's management. Adlman did not possess sufficient

expertise in this area (tax reorganizations) to render legal advice, nor did he prepare a written analysis or offer

legal advice concerning the tax consequences of the transaction. The Second Circuit held that the relationship

between Adlman and Sheahen failed to qualify under the Kovel Rule for two principal reasons:

(1) There was no contemporaneous evidence to support the conclusion that Sheahen was acting in anything

other than under the normal tax and audit relationship that Arthur Andersen had with Sequa.

(2) Sequa was looking to Sheahen and Arthur Andersen, not Adlman, for the advice.

Therefore, a Kovel relationship—i.e., accountant working for lawyer and lawyer advising client—was not

established.

Waiver of the privilege. The attorney-client privilege is not absolute. 17  Courts have held that any disclosure

“inconsistent with maintaining the confidential nature of the attorney-client relationship waives the ... privilege.” 18

In fact, the privilege may even be waived by an inadvertent disclosure. 19  If a client communicates a matter to his

lawyer in the presence of a third party who is not an agent of the lawyer, the communication is not confidential.
20  Courts presume that the presence of a third person (who is not an agent of the attorney or client) during the

communication indicates a lack of intent for the communication to remain confidential. 21  Tax advice given to a

client may be intended to be confidential, but as soon as that advice is used in a tax return, a waiver of the

privilege occurs.

Tax opinions. Let us reexamine the Roxworthy facts in light of the above principles and see why the attorney-

client privilege was all but abandoned as a vehicle for protecting the confidentiality of the tax opinions. Remember

in Roxwothy, Yum hired KPMG to analyze the tax issues surrounding the deduction of a $112 million tax loss

from the sale of a captive insurance company. KPMG prepared two tax opinions that addressed the issues and

stamped both opinions “Attorney Client Privilege.” KPMG mailed the opinions to Preston, an in-house lawyer who

worked for Yum.

At first glance, it appears that the documents could not be protected under the common law

[pg. 327]

attorney-client privilege because KPMG is an accounting firm, not a law firm. At common law, the privilege

applied to communications concerning legal advice between a client and a lawyer, not a client and an

accountant. However, even though the memos did not come from an attorney, they did come through an attorney

—Yum's in-house counsel, Preston. The lower court inferred from the record that Preston was Yum's tax lawyer.

Thus, the Kovel Rule could have been asserted to protect the documents under the attorney-client privilege,
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provided that Preston hired the accountant to assist him in providing legal tax advice to Yum.

Unfortunately, the confidential nature of the memos was called into question by the lower court, as it appears that

the memos were prepared to assist Yum with the preparation of its tax return and to avoid an understatement

penalty (if the IRS disagreed with Yum's tax treatment of the losses in question). If this is true, a strong argument

exists that the attorney-client privilege was not applicable because the information was not for confidential use

(for use in a tax return) or if the privilege did apply, it was waived, because as soon as that advice is used in a tax

return, a waiver occurs. Therefore, the common law form of the attorney-client privilege was probably not the best

approach to use as a means for protecting the tax opinions.

It is also unlikely the KPMG opinions could have enjoyed privileged status under the legislative version of the

attorney-client privilege because of the confidentiality and waiver issues, as explained below.

Legislative priv ilege

In 1998, Congress passed Section 7525 in an attempt to give tax advisors other than lawyers the ability to claim

attorney-client privilege for their advice. The general rule provides that:

With respect to tax advice, the same common law protections of confidentiality which apply to a

communication between a taxpayer and an attorney shall also apply to a communication between

a taxpayer and any federally authorized tax practitioner to the extent the communication would be

considered a privileged communication if it were between a taxpayer and an attorney for any

noncriminal tax matter before the Internal Revenue Service; and any noncriminal tax proceeding in

Federal court brought by or against the United States. [Emphasis added.]

As can be seen from the above definition, the common law attorney-client principles form the foundation for the

legislative version of the attorney-client privilege. If a document is not protected under the common law attorney-

client privilege, it is unlikely that such document can enjoy privilege status under the legislative version. In

Roxworthy, the tax opinions were used in conjunction with the preparation of the tax return. As a result, the

legislative version of the attorney-client privilege is of little use because of the waiver and confidentiality issues.

Therefore, the work product doctrine seems to be the other avenue that can be taken as a means for protecting

the confidentiality of the document.

Work product doctrine

The work product doctrine is commonly referred to as the work product privilege. Unfortunately, the use of the

term “privilege” is misleading. The work product doctrine does not create a privilege. The doctrine makes certain

trial preparation materials immune from typical discovery processes.

The Federal Rules of Civil Procedure 22  provide the basis for the doctrine and state, in part, that:

A party may obtain discovery of documents and tangible things otherwise discoverable under ...

this rule and prepared in anticipation of litigation or for trial by or for another party or by or for that

other party's representative (including the other party's attorney, consultant, surety, indemnitor,

insurer, or agent) only upon a showing that the party seeking discovery has substantial need of the
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materials in the preparation of the party's case and that the party is unable without undue hardship

to obtain the substantial equivalent of the materials by other means. In ordering discovery of such

materials when the required showing has been made, the court shall protect against disclosure of

the mental impressions, conclusions, opinions, or legal theories of an attorney or other

representative of a party concerning the litigation. [Emphasis added.]

There are two types of work product:

(1) Fact work product.

(2) Opinion work product.

Fact work product. Fact work product encompasses such items as correspondence, interview notes,and

general fact memoranda. In order to obtain discovery of fact work product, a party must show substantial need for

the information and that the party is unable "without undue hardship to obtain the substantial equivalent of the

materials by other means." In most cases, as a practical matter, this will preclude the IRS (or any other

adversary) from obtaining discovery of fact or ordinary

[pg. 328]

work product because the material is available from other sources. For example, if a memorandum discusses

business records, the memorandum is nondiscoverable work product because the IRS could presumably

summon the underlying business records. Similarly, witness statements are generally nondiscoverable work

product because the party seeking discovery could depose the witness itself.

Documents that are not created in anticipation of litigation, such as general business records, are not fact work

product and are discoverable.

Opinion work product. Opinion work product reflects the mental impressions of counsel with respect to the

legal issues that are the subject of the actual or anticipated litigation. This includes, for example, materials

reflecting analyses of the law, analyses of an adversary's position, potential legal theories, strategies for handling

the controversy, and analyses of different forums. In general, the question of what constitutes opinion work

product is construed broadly in favor of protecting such materials. For example, it may include the order in which

an attorney organizes certain documents because the organization of the documents can show the attorney's

mental impressions concerning a case.

In some cases, the particular order of the documents is protected from discovery even though the documents

themselves may be discoverable if, for example, they are the business records of a party. However, situations do

arise in which a party is allowed to obtain discovery of fact work product. If the party is not able to obtain the

underlying facts as a result, for example, of destruction of business records or the death or incompetence of a

witness, and if the information is critical to the case, a court may grant discovery of the fact work product.

The protection from discovery of opinion work product in a nonwaiver situation is nearly absolute, with the

exception of a crime-fraud situation. The courts have described the special protections afforded to opinion work

product as follows: Even though Rule 26(b)(3) generally withholds protection for documents prepared in

anticipation of litigation if the adverse party shows "substantial need" for the disclosure and inability to obtain the

equivalent by other means, even where the party seeking disclosure has made such a showing, the Rule directs
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that "the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories

of ... [a party or its representative] concerning the litigation."

Anticipation of litigation. The key to protecting documents under the work product doctrine is that the

documents must be prepared in "anticipation of litigation." As a general rule, the following four elements must be

established to claim that a document is prepared in anticipation of litigation:

(1) A party must identify a specific transaction that could precipitate litigation.

(2) A party must identify a specific legal controversy that would be at issue in the litigation.

(3) The opposing party must have had the opportunity to discover the facts that would give rise to the

litigation.

(4) The opposing party must have had a general inclination to pursue litigation concerning the legal

controversy.

The seminal case in this area, Hickman v. Taylor, 23  illustrates the above elements. In that case, a tugboat

sank, resulting in the death of five people. The attorney for the tugboat company interviewed survivors and took

witness statements with an eye toward the anticipated litigation that would inevitably result from the sinking of

the tugboat. In deciding whether the interview memoranda were discoverable, the court first noted that the

memoranda could not be protected from discovery under the attorney-client privilege because the attorney

interviewed non-clients (i.e., survivors and witnesses). However, the court held that the documents were protected

under the work product doctrine because the four elements had been established. The Hickman court stated that:

It is essential that a lawyer work with a certain degree of privacy, free from unnecessary intrusion

by opposing parties and their counsel. Proper preparation of a client's case demands that he

assemble information, sift what he considers to be the relevant from the irrelevant facts, prepare his

legal theories and plan his strategy without undue and needless interference. That is the historical

and the necessary way in which lawyers act within the framework of our system of jurisprudence to

promote justice and to protect their clients' interests. This work is reflected, of course, in interviews,

statements, memoranda, correspondence, briefs, mental impressions, personal beliefs, and

countless other tangible and intangible ways—aptly though roughly termed by the Circuit Court of

Appeals in this case as the "work product of the lawyer." Were such materials open to opposing

counsel on mere demand, much of what is now put down in writing would remain unwritten. An

attorney's thoughts, heretofore inviolate, would not be his own. Inefficiency, unfairness and sharp

practices would inevitably develop in the giving of legal advice and in the preparation of cases for

trial. The effect on the legal profession would be demoralizing. And the interests of the clients and

the cause of justice would be poorly served.

[pg. 329]

The four elements, referred to above, were satisfied as follows:

(1) There was a specific transaction that could precipitate litigation (i.e., the tugboat accident).

(2) There was a specific legal controversy that would be at issue in the litigation (i.e., the tugboat company's

liability to those injured).

(3) The opposing party had the same opportunity to discover the facts that might precipitate the litigation
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(i.e., the surviving heirs could interview the witnesses and gather facts concerning the accident).

(4) The opposing party's general inclination to pursue this sort of litigation (i.e., the surviving heirs would

likely look to the tugboat company for compensation).

Tax opinions. In the context of a tax opinion, the Roxworthy court refined the “anticipation of litigation” analysis

by asking whether the opinion was "prepared or obtained because of the prospect of litigation." The Roxworthy

court stated that:

Adopting [the “because of”] standard prompts the further question of when documents can be said

to have been created because of the prospect of litigation.... Courts applying the "because of" test

have typically recognized both a subjective and objective element to the inquiry.... We therefore

embrace [this] test ... which asks (1) whether a document was created because of a party's

subjective anticipation of litigation, as contrasted with an ordinary business purpose, and (2)

whether that subjective anticipation of litigation was objectively reasonable. 24

Under the Roxworthy test, a tax opinion will be protected under the work product doctrine if the subjective and

objective elements of the anticipation of litigation requirements are satisfied, even though the document may have

been prepared for multiple purposes, such as for use in a tax return or to avoid a substantial understatement

penalty. 25  This is a factually sensitive analysis and, therefore, the facts of Roxworthy (i.e., Yum) will be

examined in detail.

The original affidavits filed by Yum to rebut the IRS summons contained, for the most part, conclusory assertions

that the documents were created in anticipation of litigation. For example, Matthew M. Preston, an attorney and

vice president of Yum submitted an affidavit to rebut the IRS turnover request which stated that:

"... it was anticipated that there would be a tax controversy, including potential litigation, between

the Company and the Internal Revenue Service," that he [Preston] sought opinion letters from

KPMG "in anticipation of litigation with the IRS," and that he "would not have obtained the opinion

letters from KPMG but for the anticipation of federal income tax controversy proceedings, including

litigation, between [Yum] and the IRS.

The lower court inferred from the record that Preston was Yum's in-house tax lawyer and not in-house litigation

counsel. The lower court surmised that the tax memoranda were more likely prepared in the ordinary course of

business (i.e., the memos were used in conjunction with the preparation of the tax return) and ordered Yum to

turn over the tax memoranda to the IRS. In reaching this conclusion, the lower court placed particular emphasis

on:

(1) The "dubious time sequence" of the loss transaction and the memoranda (i.e., the KPMG memoranda

were prepared after the loss transaction had closed).

(2) The time sequence of the memoranda to preparation of the tax return (the preparation of the memoranda

appeared to coincide with the March 15 deadline for filing the corporate tax return.

[pg. 330]

The inference by the lower court, that Preston was "the company's tax lawyer, not in-house litigation counsel,”

demonstrates just how sensitive the facts are in establishing that a document is protected under the work
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product doctrine or the attorney-client privilege. For instance, addressing a tax opinion to in-house tax counsel

may bode well as to the attorney-client privilege under the Kovel Rule. Remember a tax lawyer may cloak an

accountant with the attorney-client privilege if the accountant is providing the lawyer with assistance in order to

render legal advice. The problem in addressing the memo to an in-house attorney charged with tax

responsibilities is that information contained in the tax opinion may contribute to the preparation of a tax return

(which is not protected under the attorney-client privilege), especially if the in-house tax counsel is charged with

tax preparation responsibilities.

Tax opinions for use in preparing tax returns are not protected under the attorney-client privilege because the

confidential nature of the memo is in question (i.e., the information was disclosed to the IRS), and waiver of the

attorney-client privilege may have occurred. On the other hand, addressing a tax opinion to in-house litigation

counsel may be indicative that the tax opinion may be used in a litigation environment. Although the label placed

on a document or the addressee of the document does not in and of itself prove that the document is protected

under the work product doctrine or the attorney-client privilege, the proper label and addressee may point the

reviewing party (e.g., a magistrate or judge) in the desired direction.

After the lower court ruled against Yum and ordered the turnover of the tax memoranda to the IRS, Yum

introduced supplemental affidavits to rebut some of the facts that had been inferred by the lower court in reaching

its decision. The supplemental affidavits stated, among other things, that:

(1) Yum did not file its taxes on March 15 but rather received a six-month extension every year (e.g.,

remember, the lower court concluded that tax opinions and the filing of the return coincided, which is an

indication that the opinions may have been prepared in conjunction with the tax return).

(2) Preston's duties were those of a general in-house counsel and not primarily those of a tax attorney (e.g.,

addressing the opinions to litigation counsel is indicative of anticipation of litigation).

(3) Yum's tax department prepared its tax returns in-house, and KPMG had never played any part in Yum's

tax return preparation (e.g., excluding KPMG from the tax return preparation is indicative that the opinions

were not prepared as part of the preparation of the tax return).

(4) The KPMG opinions were not prepared to assist in the preparation of tax returns (e.g., documents

prepared in the ordinary course of business are not covered by the work product doctrine).

The supplemental affidavits also provided details explaining why Yum anticipated litigation. Specifically, Yum had

been advised by KPMG that the tax treatment of captive insurance companies was very unsettled and had been

the subject of considerable litigation involving the IRS. Yum also indicated that it expected litigation because the

$112 million loss would be recognized for tax purposes but not book purposes, and that KPMG had informed

Yum that the IRS had a history of attacking transactions and litigating cases where a significant loss was

recognized for only tax purposes.

As can be seen from the facts set forth in the supplemental affidavits, Yum established that the opinions were not

prepared in the ordinary course of business (i.e., in connection with the preparation of the tax return). In addition,

Yum established the four elements that are required to support a claim that the opinions were prepared in

“anticipation of litigation.”

As to the first element of the work product doctrine, the affidavits identified a specific transaction that could

precipitate litigation—the $112 million captive insurance loss deduction taken for tax, but not for book,
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purposes.

As to the second element, the specific legal controversy that would be at issue in the litigation was the

deductibility of the captive insurance loss for tax purposes.

As to the third element, the book/tax discrepancy would be disclosed in a tax return giving the IRS ample

opportunity to discover the facts that would give rise to the litigation.

As to the fourth element, the IRS had a history of attacking transactions and litigating cases where a loss

was recognized only for tax purposes.

[pg. 331]

As to whether the additional affidavits helped Yum establish the subjective and objective belief that the deduction

would lead to litigation, the Roxworthy Court stated that:

While the original record may have left doubts regarding whether Yum subjectively believed litigation

was likely, and whether Yum commissioned the KPMG memoranda because of that belief or

merely to assist with a business purpose, the [supplemental] affidavits introduced to expand the

record clarify these questions. Yum argues that it anticipated litigation because a yearly IRS audit

of Yum was a certainty due to the company's size, the transaction at issue involved a $112 million

discrepancy between tax loss and book loss, and the company had been advised by KPMG that

the area of law was unsettled and that the IRS had recently targeted this type of transaction. Yum

has demonstrated that the "expected litigation" here is "quite concrete" despite the absence of any

overt indication from the IRS that it intends to pursue litigation against Yum.

Based on the supplemental affidavits, the Roxworthy court reversed the lower court decision, and ruled that the

tax opinions were protected under the work product doctrine.

In summary, tax opinions can have multiple uses, such as to support a tax return position, rebut a substantial

understatement penalty or to support a litigation strategy. The attorney-client privilege is of little use in

maintaining confidentiality of a multiuse tax opinion because of the waiver issue. Under Roxworthy, the work

product doctrine can be used to protect a multiuse tax opinion so long as the

[pg. 332]

taxpayer establishes a subjective and objective belief that the transaction would lead to litigation with the IRS,

and the opinion would not have been generated in the normal course of business (i.e., irrespective of the potential

litigation). 26

Conclusion

The work product doctrine may be a better vehicle for preserving the confidentiality of a tax opinion, as opposed

to the attorney-client privilege. This can be explained by examining the legal foundations on which the attorney-

client privilege and the work product doctrine are built. The foundation for the attorney-client privilege is

“confidentiality”; once the confidential nature of a communication is breached (e.g., disclosed to a third party or

used to support a position in a tax return), the privilege is lost. The foundation for the work product doctrine is

“litigation,” and if a taxpayer reasonably anticipates litigation with the IRS concerning a specific transaction, he or
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she will not be penalized for obtaining tax advice in anticipation thereof, even if the advice may have other uses

(i.e., to support a tax return position).

However, a taxpayer should not accept the notion that an opinion stamped “Work Product” is in fact privileged.

The work product doctrine is a factually sensitive area. Conclusory allegations such as “the tax opinion was

sought because the taxpayer anticipated litigation with the IRS concerning the deduction” will not support a claim

that the opinion is protected under the work product doctrine. As a threshold requirement, the taxpayer must

allege facts that establish that the tax opinion was not prepared in the ordinary course of business, nor in

substantially the same manner, irrespective of the anticipated litigation.

PLANNING TIP

A tax opinion should be couched in terms of litigation with litigation strategies addressed in the opinion. The

opinion should not be prepared at or near the time that the tax return is being prepared or due, nor should the

opinion be prepared by someone that has a conflict of interest. For example, the party or firm charged with

preparing the tax return should not be the same as the party or firm charged with preparing the opinion.

If a taxpayer can overcome the threshold issue (i.e., the opinion was not prepared in the ordinary course of

business), the taxpayer will have to establish that the opinion was "prepared or obtained because of the prospect

of litigation." Implicit in the “because of” analysis are the four elements that are needed to establish that the

document was prepared in “anticipation of litigation” (i.e., a party must identify a specific transaction that could

precipitate litigation and a specific legal controversy that would be at issue in the litigation, and the opposing

party must have had the opportunity to discover the facts that would give rise to the litigation and have had a

general inclination to pursue litigation concerning the legal controversy).

“Because of the prospect of litigation” requires a subjective and objective belief on the part of the taxpayer that

the transaction may be subjected to litigation. A subjective belief can be established if the taxpayer has been

advised by his or her legal advisor that the tax position taken in the tax return is unsettled and has been the

subject of considerable litigation between the IRS and other similarly situated taxpayers. Objective belief can be

established if the taxpayer is currently under audit or expects to be audited as a result of the transaction, and the

taxpayer has been advised by a counselor that the IRS has recently targeted this type of transaction for litigation.

Other facts to consider include using the correct stamp on the opinion (i.e., “Work Product”) and addressing the

opinion to the taxpayer's litigation attorney. Although the label placed on a document or the addressee of the

document does not in and of itself prove that the document is protected under the work product doctrine, the

proper label and addressee may send the reviewing party (e.g., a judge) in the desired direction.

Of course, all of these factors presume that the client is willing to litigate the issue. Therefore, consideration

should be given to a client's propensity and ability to litigate the issue.

These are but a few of the factors that a taxpayer should consider in establishing a claim that a tax opinion is

confidential under the work product doctrine. Other factors will certainly become relevant as this area evolves, and

although the future of the attorney-client privilege seems bleak, the work product doctrine may provide the next

frontier for preserving the confidentiality of tax opinions as we travel through the 21st century.
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